IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

ON Al R ENTERTAI NMENT CORP. , : ClVIL ACTI ON
NI SE PRODUCTI ONS, | NC. and :
M CHAEL NI SE, : NO  96- 2597
Plaintiffs, :
V.

NATI ONAL | NDEMNI TY CO. ,
Def endant .

MEMORANDUM

BUCKWALTER, J. August 14, 1998

On Cctober 3, 1997, having heard plaintiffs’ testinony
and reviewed plaintiffs’ exhibits and proffers in support of
their clains, | orally directed that a judgnent as a nmatter of
| aw be entered in favor of defendant on plaintiffs’ bad faith
claimas well as their claimfor intentional infliction of
enotional distress.

Havi ng previously ruled that defendant was obligated
under the terns of its insurance policy to tender a defense on
behal f of plaintiffs in the Vadakin and Festa actions brought
agai nst plaintiff, the only remaining i ssue was what plaintiffs
were owed on account of attorney’s fees they incurred prior to

def endant undertaki ng the defense of the Vadakin and Festa cases.



The attorney fee issue was then scheduled for trial on
June 30, 1998. Prior to trial, defendant filed a Mdtion in
Limne to bar plaintiffs’ claimfor attorney’'s fees arising out
of the defense of the Vadakin action. | ruled in defendant’s
favor in light of the release plaintiffs signed which effectively
extingui shed any right plaintiffs mght have to attorney’ s fees
in the Vadakin case.

Wth respect to the remaining claimof attorney’s fees
in the Festa case, plaintiffs waived a trial by jury and
presented their testinony at a hearing before this court on
June 30, 1998.

At the conclusion of the trial, | gave defendant
twenty-one (21) days in which to file its brief on the attorney
fee issue. Plaintiffs were given ten (10) days to respond or “if
for sonme reason that’s inpossible for you (plaintiff’s counsel)
to do, you'll notify nme (the court) of that, but normally | would
expect the response in ten days.” (N T. 6/30/98, pp. 81, 82).

Def endant filed a nenorandum of |aw on July 21, 1998.
Plaintiffs untinmely response was filed August 12, 1998, no
request having been nmade for an extension. It should be noted
that plaintiffs were not required to reply since defendant’s
menor andum was sinply in response to plaintiffs’ suppl enental
pretrial nmenorandum regardi ng damages. | have nevert hel ess

reviewed plaintiffs response.



In its menorandum defendant contends that the nost
plaintiffs are entitled to is $26,656.36 in attorney’s fees for
the defense of the Festa action, those being reasonabl e
attorney’s fees incurred from2/1/91 through 2/29/92. Defendant
al so states that prejudgnent interest cal cul ated at 6% per annum
woul d be $10, 675. 42.

Plaintiffs claim $35,033.56 for attorney’s fees from
1/92 through 2/92 plus interest of $14,007.69. |In addition,
plaintiffs claimadditional attorney’'s fees after 2/92, including
an additional $10,641.76 paid to MIler, Dunham & Doering, plus
additional interest of $3,927.27 and attorney’s fees in excess of
$10, 000. 00 paid to Seth Jam son and Spector, Gadon & Rosen from
7/12/92 to 5/27/93. The latter fees due Jam son and Spector,
Gadon & Rosen are clearly not the responsibility of defendant,
contrary to plaintiffs’ assertion in their response.

As to the additional MIIler, Dunham & Doering fees, |
find fromthe testinony that this was for services being done for
t he benefit of defendant. It was not until June 9, 1992 that
Joyce S. Meyers evidenced her intention that Joan Daly shoul d
actively nove ahead with discovery. Shortly thereafter, M.
Meyers withdrew fromthe Festa case. It is clear fromthe letter
of February 26, 1992 that Ms. Meyers was to be co-counsel with
Ms. Daly and to continue for all practical purposes her efforts

toward the settlenent of the Festa action. M. Daly did not



formul ate her plan of attack and actively engage in Festa until
June or July of 1992.

Accordingly, | believe plaintiff is entitled to fees in
t he anobunt of $45,675.12 and interest thereon at the rate of 6%
per annumin the anount of $17,924. 96.

An order foll ows.



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

ON Al R ENTERTAI NMENT CORP. , : ClVIL ACTI ON
NI SE PRODUCTI ONS, | NC. and :
M CHAEL NI SE, : NO  96- 2597
Plaintiffs, :
V.

NATI ONAL | NDEMNI TY CO. ,
Def endant .

ORDER

AND NOW this 14th day of August, 1998, judgnent is
entered in favor of plaintiffs On Air Entertai nnent Corp., Nise
Productions, Inc. and Mchael Nise, and agai nst defendant
Nati onal Indemmity Co. in the principal anmount of $45,675.12,

plus interest of $17,924. 96.

BY THE COURT:

RONALD L. BUCKWALTER, J.



